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NOVEMBER 12, 2010

                       

    COURT  UPDATE

 Hello to all –


It has been 8 long years since our “claim” was initiated and put forward to the Courts.  Our “Statement of Claim” was scrutinized by the Court and deemed to have sufficient substance and support to be advanced to “Trial”.  Our Claim easily passed the 1st test, that being the governments Appeal of our Claim’s Certification.


Through the pre-trial period, the government was steadfast in not wanting to meet with or have any discussions with SRA representatives. This stand was completely opposite from what the Saskatchewan Party said and promised when in “Opposition” and were looking for voting support prior to the last election. The SRA provided the electoral support they sought, however after forming the Government the Sask Party, like the NDP government before them, refused to discus or even communicate with the SRA.  Instead, the Sask Party government instructed their lawyers to proceed and drag the SRA through an expensive court process and trial. 





PENSION  COURT  CASE


The Court case started at 10:00 AM on April 26 and ended about 2:00 PM on May 7. Judge Ted Zarzeczny was presiding over the trial. Over the course of  2 weeks, the trial included 2 days of “read – ins” from the Discovery of Brian Smith along with  the submission of hundreds of documents and the testimony of 3 witnesses, namely the Plaintiffs, Alf Zimmerman, Ron Reavley and Frank May.


The government’s case also included many documents, pamphlets, a slide show and the testimony of 7 witnesses, namely 

-    Rod Grabarczyk – of Provincial Audit

· Ken Orr – retired chair of Sask Superannuation Board

· Brian Smith – Assistant Deputy Minister of Finance

· Dan Perrins – retired Deputy Minister to the Premier

· Steve Pillipow – retired Sask Highways Personnel Officer

· Tor Veltheim – former employee of PSC

· Ralph Gilbert – former Finance employee 

The government’s case rested completely on the “Legislation” as being the total controlling or guiding document respecting “Pensions”.


On the other hand, and while the SRA lawyer acknowledged the importance of the legislation he also argued that the Government, as an employer, had a contract with each employee and breached that contract with respect to the employee pensions.


Through out the course of the trial, those that attended the proceedings believed things went relatively well. The SRA facts and positions were made well by our legal counsel. It was also believed that the testimony of the Government witnesses, after “cross examination”, were more of a support to our position than the position of the Government.


At the conclusion of the case, once the evidence and testimony were all in, the Judge cautioned  that he had “an enormous volume of information provided to him in this most “unique” case and that it would take some considerable time for him to review and analyze all the testimony and documents and render a decision”.  

With these comments, it seemed apparent, and we all believed, that a judgment should not be expected much before Christmas,

                                             THE  JUDGMENT


The Judgment of T. Zarzeczny was dated August 30, 2010. This Judgment was a shocking surprise to the Plaintiffs and the legal team for a number of reasons, 2 of which include –

· the timing for the Judgment appeared quick when considering the volumes of information and documents presented in the course of the trial and which was noted by the Judge in his concluding remarks, and 

· the over whelming and decisive rejection of our position in consideration of the information and arguments that were presented.

While the Judge did acknowledge a variety of unique characteristics associated 

with the PSSP including the fact that the Plan’s administration, design, design changes, input costs, closure, and benefits etc. were completely “one sided”, and mostly at the sole discretion of  the Government,  he failed to recognize or give any weight to our arguments as did Madame Justice Dawson who previously certified our claim enabling it to proceed to trial.


At the same time, the judge appears to have accepted, without hesitation, virtually all utterances provided by the Government lawyer and their witnesses and pretty well ignored the testimony and facts as provided by the Plaintiffs and our lawyer. The Government failed to keep PSSP members aware of what they were doing with the “Pension Plan” or give the members a say in what was being done to it. 


Why was Sasktel and SGI treated differently than the PSSP member of Executive Government?


While the judge does acknowledge a fiduciary relationship may have existed between the Government and the PSSP members, he states that in his opinion it did not include the obligation for the annual indexing of pensions or the provision of enhanced health benefits over and above those provided by the “Plan”.  


The judge claims that all members of the PSSP understood those pensions were structured around the 3 pillars of retirement income, namely –

· Government of Canada pensions (CPP & OAS)

· Employment sponsored pension plans

· Personal savings (including RRSP)

Most PSSP members believed that their pension was such that it would be

sufficient to meet they’re needs throughout retirement. Even though the Government was fully aware that inflation was making large inroads at reducing the purchasing power of member’s pensions, and that it was advised to take necessary remedial actions, the Government did nothing and did not even advise members of this difficult situation.


It seemed to most of those who attended the trial, that the judge may have made up his mind before or early on in the trial, as to what the " Judgment " of the case should be and then "cherry picked"  from the utterances of the Government Lawyers and their witnesses such comments as to support his opinion. 


The following, prepared after consulting with our lawyers, is intended to provide a brief Summary of the important facts and arguments that were not addressed by the Court in the Judgment of August 30, 2010. This summary is not exhaustive but should give an idea of some of the facts that were established, and the arguments that were made, that were not canvassed by the Court in its Judgment.


We all are very disappointed in this result. We are particularly disappointed in the way the trial judge characterized the facts as were presented at trial. Despite the fact that the Appeal Court gives the trial judges wide latitude in determining the facts, we do not believe that justice was served in this case. In any event, some of the facts and arguments that were not addressed or were overlooked by the court in its Judgment of August 30, 2010 include –

1.    The trial judge states that new employment realities that occurred in the 

                   70’s, that is the impact of inflation and employee mobility, is what prompted 

                   the Government to close membership in the PSSP.

                   The facts support that the Plan was closed in 1977, not because of employee 

                   realities, but because of the significant deficit that had been identified by the 

                   actuaries. This deficit was the result of the Government not making any 

                   contribution into the Plan, and not establishing a fund which would generate 

                   investment earnings.

2. While the trial judge identified that there was no separate superannuation fund created, he neglects to mention that the failure to have a fund and make matching contributions led to the deficit in the Plan. He also did not mention that many other pension plans implemented in the same time frame were funded.

      3.  The Government in dealing with the pensioners used the significant deficit as a 

     basis for not paying additional benefits, including COLA. This important 

     factor was not mentioned by the Court.

4,  There was no mention by the trial judge of the letters from Mr. Cline to the

     SGSA and its members, which incorrectly stated:

(a) that if the members wanted increased COLA benefits they should have been negotiated at the table. The evidence was clear that the Government never negotiated pension plan matters at the table or even allowed them to be negotiated at the bargaining table.

(b) That in the 1990’s the COLA benefits were 98% of inflation. It is clear that this assertion was dead wrong. The COLA increases amounted to 10% while inflation was 23.96%.

The Judge did not mention these misleading answers and statements.

5. The judge leaves the impression that the Government “responded favorably to the various pensioner requests for COLA  increases. This is in contrast to the  fact that since 1991 no COLA increases were provided in 1991, 1992, 1994  and 1996. 

      The judge did not mention anywhere the significant impact or erosion on the

      purchasing power on pensioners. For instance, in the case of a craftsman that 

      had been retired for 10 years a purchasing power loss of 31.2 % and for a 

      craftsman retired for 20 years a loss of 52.2%.


6. The judge leaves the impression that members were well educated as to the 

                decision as to whether or not to remain in the Plan. Evidence does not establish

                such a finding.  For instance, Mr. Smith, Assistant Deputy Minister of Finance

                in charge of the Public Employees Benefits Agency (PEBA), acknowledged in

                his discovery that many members pay little attention to pension issues. 

                Most importantly all  of the witnesses – even the Government witnesses – 

                indicated that there was no warning or caution provided to members that 

                elected to remain in the Pension Plan, that there would be significant erosion 

                of their pension as a result of inflation. If anything the inference was that 

                historically there had been a pattern of providing adhoc COLA increases and 

                those would be continued so those pensioners would be protected.

7, The judge states that there was no “explicit” agreement by the Government to 

    index pensions. This is recognized as if there had been there would be no need 

     for the lawsuit. However the judge does not mention that there was no caution 

     provided to any of the members of the Plan that their pension would erode as 

     a result of inflation and that there was always an inference from the

     Government that there would be adhoc increases to protect the pensioners 

     purchasing power.

8, While the judge did accept that there was a contractual relationship between

    the employees and the Government, he refused to accept that there was any

    implied obligation regarding protecting pensioners from the impact of inflation.

    Even the Deputy to the Premier recognized that it was not within the reasonable 

    expectations of any of the employees that their pension would erode over time. 

    The Judge does not mention this.

9, The Judge relies on the fact that each of the representative Plaintiffs obtained 

    alternate employment after retirement. This should not support a factual finding 

    that all members knew their pensions would erode over time. The Judge

    appeared to put significant weight on the so called “three pillars of retirement 

    income” which he erroneously believed was understood by all pensioners, 

    namely –

-     Government of Canada Pensions (CPP & OAS)

· Employment sponsored pension plans, and

· Personal savings (including RRSP)

There was no suggestion or evidence that members of the pension plan would expect their pension to erode over time and were unconcerned because of these so-called “three pillars of retirement”.

10, It is recognized that there was evidence that there had been increases to the

            pensions as a result of inflation. This does not support the suggestion, 

      however, that it would have been within the reasonable expectation of the 

      Representative Plaintiffs, or any pensioner, that his or her pension would 

      deteriorate as a result of the effects of inflation. We do not agree with the 

      Judge that we are trying to “construct” the type of pension we wish we had, 

      rather we are suggesting the pension employees expected to receive when they 

      retired from Government.

11. In a number of areas, the Judge appears to take issue with the suggestion that

      the Government would look after its employees and/or treat them fairly. This 

            begs the question as to the position of the Court and/or the Government as having

            the right to ignore the employees and/or treat them unfairly, particularly 

with respect to the Pension Plan where the employees had absolutely no input 

into the terms and conditions?

     12. The Court concluded that the circumstances in this case were not exceptional

             enough to place the Government in a fiduciary relationship. We contend that 

             the Court failed to highlight that the Government was dealing with its 

             employees; the Government was dealing with a pension plan with respect to 

             which it gave its employees no right to negotiate or bargain; the Government

             made all determinations unilaterally; and, finally the Government took the

             members contributions and used it for the Governments own purposes – a 

             fiduciary relationship was established. The Government acknowledged that a 

             pension was probably the most important thing to an employee, next to wages. 

             The Government recognized that once an employee retired they had little or

             no say in the pension.

       13. The Judge accepted the Governments argument that our demands were similar 

             to other demands on the general revenue fund like monies for highways and 

             education. We believe that issues with respect to the Pension Plan put pensions

             in a significantly different category, especially when it is combined with the 

             fact, hardly mentioned by the Judge, that employees had no ability to discuss or

             negotiate pension issues with the Government.

     14. The Court addresses the issue of the reasonable expectations of the parties and that 

         this is primarily a fact driven analysis. We believe that the facts as provided at the 

           trial clearly indicated that the reasonable expectations of the parties with respect to 

          their pension, and the requirement it be held reasonably current, was exactly what

           all parties expected.

      15. The Government knew that the members of the Plan were not aware that 

            there was no fund and no contributions from the Government. This uncertainty 

            among the membership was reflected in the testimony of Government witnesses, 

            who indicated they were questioned whether the Plan was funded when 

           addressing the membership in 1977 and 1978 over the closing of the Old Plan. It 

           was clear that the members that did attend any of the Pension sessions were 

           uncertain as to many of these issues.

    16, The Court stated that, with the possible exception of the Teachers Plan, no

          pension plan provides full indexing of pensions with CPI.  The Court fails to 

           mention that for most of the period in question, other Saskatchewan Crown 

           Corporations did provide guaranteed indexing of some variety, for instance the

           Sask  Tel Plan did provide 100% COLA to a maximum of 2%. In addition, for 

           much of the time it was only Saskatchewan and Newfoundland who did not

           provide any guaranteed COLA to its employees and eventually even 

           Newfoundland provided  indexing prior to Saskatchewan. There is ample evidence 

           that other Government  pension plans provided greater COLA increases than the 

           PSSP. None of this is  addressed by the Court, nor is there any mention that the 

           contribution rates imposed on the Saskatchewan employees were higher than most 

           other plans that provided COLA.

              17. The Court did not canvass the fact that Mr. Fyles, former chair of the Public 

                    Service Commission, had recommended that pension contributions be

                    increased in the 1970’s by 1% and this increase would partially pay for an

                    escalator clause. In his discovery Mr. Smith acknowledged that the rates

                    were in fact increased  by the  recommended 1% but were not followed by 

                    the inclusion of an escalator clause. This was part of the evidence read into

                    the Court proceedings from the examination for discovery of Mr. Smith.

18. The Court did not highlight the fact that over the first 50 years of operations of the Plan the Government had contributed almost nothing to member’s pensions. Rather the Court chose to highlight the fact that in its view the Government was accumulating a substantial liability. This ignores the fact that neither no fund was established which would have an ability to accumulate investment earnings nor did the government make any contributions.

19, There is hardly any mention – only one line – of the fact that the Government 

      exempted itself from pension legislation designed and enacted to protect 

      pension plan members, namely The Pension Benefits Act. The Pension 

      Benefits Act would have required that the Government fund the Plan and pay

      at least matching contributions. 

20. Many valuable admissions were obtained from Mr. Smith in his examination for discovery. Extensive excerpts containing those admissions were read into the Court proceedings and records. Hardly any of these admissions  are mentioned by the Trial Judge.

The foregoing provides but a brief, and partial overview of the many concerns the 

Plaintiffs and our legal counsel have with the judgment.  This listing is intended to  provide you with a basis for you to determine how acceptable the judgment is. 


To assist your executive in assessing this situation, one should keep in mind the benefits we have already achieved and the costs involved (legislated COLA indexing at 70% of CPI) as against the cost of appealing this judgment. Our litigation has, to this date cost some $600,000 whereas the 70% CPI COLA already achieved provide pension increases of some  $5 - $6,000,000. As well, in consideration that the COLA is embedded in legislation, this pension indexing should carry on well into the future. 


Also of consideration is that the $600,000 legal costs have been paid for by $350,000 from legal fund donations and $250,000 from SRA bank account savings. It must be noted that the SRA bank account is now pretty much empty and future “legal” bills can only be paid from “future legal fund donations”.


The SRA is aware of, and has recorded the donations, of the 5625 RETIREES that have elected to be included in the CLASS ACTION.  The SRA is also aware, and has on record, the 1010 individuals that are still working but have also chosen to be included in the CLASS ACTION. Thus the total number of retirees and current employees that have elected to be included in the class action amounts to 6635. 


The SRA records also indicate that only some 3772 individuals have actually made financial contributions to help pay the legal costs of this lawsuit. While all 6635 members will be entitled to receive the legislated pension indexing already achieved, some 2863 have contributed NOTHING toward the cost of achieving this indexing. It is interesting to note that despite cont6ributing NOTHING, none of these individuals have rejected or refused to accept the indexing that the other members have paid to achieve.


This situation is not fair. While it is recognized that not everyone can afford to contribute similar amounts, it is reasonable for each member to contribute something for this cause. It is also recognized that those still working will benefit the most, as they will receive an indexed pension right from the 1st day they retire. It would be expected that these working employees be in the best financial position to fund this important law suite and should open their wallets and do this now.


To help your executive in deciding the next steps to be taken, and particularly if the Appeal is to be pursued through to completion, your input is required and particularly your thoughts and commitment respecting anticipated future costs of the Appeal. 

Could you provide direction to your Executive by completing the following 

(Page 9) and return as soon as possible to the following address –

THE  SASKATCHEWAN  RETIREES  ASSOCIATION



WALTER  SCOTT  BUILDING

3085  ALBERT  STREET

REGINA,  SK.  S4S 0B1

Yours sincerely –

Alf  Zimmerman

President, SRA

Please COMPLETE AND RETURN this page 9 to –



THE  SASKATCHEWAN  RETIREES  ASSOCIATION



WALTER  SCOTT  BUILDING

3085 ALBERT  STREET

REGINA,  SASK.    S4S 0B1

Name : ___________________________________________________

Address : _________________________________________________

City : _______________________  Province : ___________________

Postal Code : ________________   Phone :  (_____)  _____________

Email : ______________________

I retired (or expect to retire)  in the year ____________

I am in favor of an APPEAL  of the JUDGMENT        Yes _____  No _____

I commit financial support of the APPEAL in the amount of  $_________,00

OTHER  COMMENTS / SUGGESTIONS
